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LIABILITY IN POLISH FINANCIAL LAW,
EXEMPLIFIED BY LIABILITY FOR TAX
COMMINTMENTS
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Abstract

Legal liability means to bear legal consequencegste conduct which is
not compliant with the obligatory legal standar@ise legal construction of
liability includes defining the object of the lidiby (conduct, which one can
be sued for), subjects of the lawsuit, legal basihe liability, subjects that
one is legally responsible for the effects of ttsgecific conduct to, and the
procedures in cases of liability. Usually liabilitgfers to conduct (acts or
omissions) which a subject is directly responsible but legal regulations
may distinguish liability for conduct of other sabjs. There are several
types of liability: criminal, civil, administratiyeconstitutional, financial,
employment or international one. Taking into acddagal consequences of
the liability and the procedures of applying ite thability in the financial
law can be characterised by: 1) variability of ¢Ems (economic, legal
sanctions stated in the financial law regulationd & the regulations of
other fields of law); 2) its diversification in eglon to the active and passive
subjects of the financial law; 3) the possibility result from several Acts
dealing with the liability of the same subject ahé same conduct; 4) its
basic prerequisite is the protection of finanameérests of the state; 5) there
is no uniform jurisdiction and procedure in theesasf the liability in the
financial law. The liability for tax commitments,hieh is regulated in the
tax law, may serve as an example of the liabilitythe financial law. In
principle, the liability refers to the subjectspesasible for their conduct, the
taxpayer and tax bearer and the collector (as wslltheir spouses)
subsequently to the obligations imposed by therkgyulations. Besides, the
tax law regulations projects the liability of someoelse’s debt, which is
based on the unpaid taxes of the taxpayer, reguftom the taxpayer’'s
conduct, which is not paying the tax commitmenthia due time and in full
amount. Such liability includes the third party.eTbasis for the third party
liability is an assumption that they had or migavé had benefited from the
taxpayer’s conduct. The Tax Ordinance Act preciskdfines the subjects,
who may bear the liability as the third parties, fioee specified in the Act
commitments, for the defined time of the unpaideta¥rom the defined in
the Act assets. The liability of the third partieass to be linked with the
necessity of protecting the financial interestshef state.
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1. THE NOTION OF LIABILITY

Legal liability means to bear legal consequencegte conduct which is
not compliant with the obligatory legal standar@ise legal construction of
liability includes defining the object of the lidiby (conduct, which one can
be sued for), subjects of the lawsuit, legal basihe liability, subjects that
one is legally responsible for the effects of ttsgecific conduct to, and the
procedures in cases of liabiftty

Usually liability refers to conduct (acts or om@mss) which a subject is
directly responsible for, but legal regulations nuistinguish liability for
conduct of other subjects.

There are several types of liability: criminal, iGivadministrative,
constitutional, financial, employment or internaiib one.

The liability in financial law is of varied charaet which is a result of
diversified subject matter of financial law. Thiere, we can differentiate
the liability regarding actions defined by currerand foreign currency law,
levy regulations, and public finance 1&w.

Taking into account legal consequences of theliigland the procedures
of applying it, the liability in the financial lawan be characterised by:

1. variability of sanctions (economic, legal sanctisteted in the financial
law regulations and in the regulations of otheld8eof law);

2.its diversification in relation to the active andsgive subjects of the
financial law;

3.the possibility to result from several Acts dealwgh the liability of
the same subject and the same conduct;

4.its basic prerequisite is the protection of finahanterests of the state;

5.there is no uniform jurisdiction and procedure Ire tcases of the
liability in the financial law?

! . Korybski, L. Leszczfiski, A. Pienizek, Wstp do prawoznawstwa, Lublin,

Wydawnictwo Uniwersytetu Marii-Curie Sklodowskig}007, s. 192-193, ISBN 978-83-
227-2756-0

2 C. Kosikowski, Odpowiedzialrsé za naruszenie dyscypliny finanséw publicznychwao
koncepcja), P@stwo i Prawo, nr 12 z 2006 r., Warszawa, s. 3-8N$031-0980

% C.Kosikowski, Prawo finansowe. &% ogélna, Dom Wydawniczy ABC, Warszawa
2003, s. 275-276, ISBN 83-7284-842-4
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2. LIABILITY FOR TAX OBLIGATIONS

The liability for tax obligations may serve as a@m®ple of the liability in
financial law.

According to the article 84 of the Polish Constdat every citizen is

obliged to comply with the responsibilities and fwloluties, including the

payment of taxes, as specified by statute. The Acxin compliance with

Art. 217 of the Polish Constitution) defines a sabj an object of taxation
and tax rates, as well as the regulations for tamebts, deductions and
relieves and the categories of subjects with teeqgtions. It is, therefore,
the only source of tax obligations, which is the payer’s liability to pay

taxes to State Treasury, province, county or comiyuigmina) in the

amount and on time and in place defined in theldaxregulations. In case
of a voluntary realization of a tax obligation, moften by its payment, the
obligation terminates. It means that the tax-legghtion between the
taxpayer and the public law subject finishes. Tbeliability appears when
the obliged subject does not meet the obligatidantarily.

The tax liability is a right of a tax obligee tcaoh the tax from the obliges
subjects, as well as the right to apply the lawfwtans of mandatory
execution of the tax due from the possessionsspfamesible persorfsWhen
defining the tax liability, therefore, it should bkefined who and to what
extend the tax oblige can claim the tax paymennfemd if necessary who
and to what extend execute the tax from.

In the obligation relations there is a debt frompa@nsibility. In a civil law it
Is stressed that a debt is a kind of obligationictviss the obligation of the
debtor, whereas the obligation is related not ®dhligation itself, but to
covering the debt, connected with the obligatoslization of the rendition.
As far as the principle of the responsibility isncerned, it applies to the
subjects responsible for their conduct, in the eamgsulting from the
obligations set by law regulations. The law regaleg may also include the
responsibility for a debt of others, which is a igueee to satisfy the
obligee.

3. THE LIABILITY OF A TAX DEBTOR, TAXPAYER AND A TAX
COLLECTOR

According to the Tax A} firstly the tax liability refers to the primargx
debtor — the taxpayer. It appears ipso jure, indéeetly from the taxpayer
wish. In case the taxpayer does not pay the taoviolg from the tax

4 A. Marianski, Odpowiedzialn& za zobowizania podatnika, ptatnika, inkasenta w
prawie polskim, Dom Wydawniczy ABC, Warszawa 199913.

® Ustawa z dnia 29 sierpnia 1997 r. Ordynacja panledk(t.j. Dz.U. z 2005 r. Nr 8, poz. 60
Z p&n. zm.)
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obligation, tax obliges has a right to executéAiticle 26 of the Tax Act
states that a taxpayer is accountable with allplossessions for the taxes
due to the tax obligations. Such liability is apessibility for the tax, not
for the tax arrears (it is the beginning of theigdition to be set, not its
subject matter’ The subject matter of the taxpayer obligationtdels the
main active debt (the tax) as well as interestthéfe is any tax overdue) on
the arrears and other charges, such as respitgecfiarcase of prolonging
the due date or the instalments are arranged)eocdkts of the execution
proceedings.

As it has been mentioned before, the taxpayertsliba includes their all
possessions. The notion of possessions has notdedieed on the basis of
Polish law. Possessions can be widely understoodllathe assets and
liabilities, which are the rights and obligatiordated to the possessions; or
in its narrower meaning as the whole of the asshtsh a person is entitled
to. It is assumed that the possessions includedthim taxpayer’s
responsibility are the properties, as the Civil €dktt (further referred to
as: CCA) defines, consisting of ownership and othensferable
possessions rights (Art. 44 of the CCA), wherelitalities do not account
as the possessiofs.

The taxpayer’s responsibility is of a personal antimited. It covers all the
possessions of the taxpayer, which exists at the then the tax appears,
as well as at the time of the tax obligation exiecyttill the limitation of the
liability. ® It means that the tax oblige may execute the atitig on all the
possessions belonging to the taxpayer and on tlssepsions rights. It
should be notices that according to the regulatadres act on the execution
proceedings in administration some objects are ueedd from the
executior’

The taxpayer can be a co-owner of an object. If dbgect is a joint
ownership in fractional parts, the taxpayers’ pesems include their share
in the joint ownership. The situation is quite difint when the taxpayer has
a joint property of spouses. According to the Fgraild Guardianship Code
Act 1° (later referred to as FGC), at the moment of @mting a marriage

® W. Wojtowicz (red.), Prawo podatkoweesz ogélna i szczeg6towa, Oficyna
Wydawnicza Branta, Bydgoszcz-Lublin 2005, s. 9BNS33-89073-84-6

" C. Kosikowski, H. Dzwonkowski, A. Uchla, Ustawadgnacja podatkowa. Komentarz,
Dom Wydawniczy ABC, Warszawa 2004, s.143, ISBN 83&-005-5

8 A. Mariaiski, Odpowiedzialn@ za zobowizania ..., s. 34.

® Ustawa z dnia 17 czerwca 1966 r. o ppstvaniu egzekucyjnym w administraciji (t.].
Dz.U. z 2005 r. Nr 229, poz. 1954 zzpdzm.), poréwnaj art. 8-10.

19 Ustawa z dnia 25 lutego 1964 r. Kodeks rodzinmpiekuiczy (Dz.U. Nr 9 poz. 59 z
poézn. zm.)
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the joint property of spouses (statutory joint mxyp) appears ipso jure. It
includes all the possessions purchased during Hreage by both spouses
or by one of them (joint possessions). The possessiot included in the
statutory joint property belong to the personalgessions of each spouse
(Art. 31 8 1 FGC). The personal possessions of spolise include, among
others: the possessions purchased before theastajaint property came
into being, those that they came into possessiomkgritance, legacy or
donation, unless the testator or the donor hasiddatherwise. They also
include the possessions right resulting from thetjownership and being
regulated by separate regulations, possessionstshjhich serve to fulfill
the personal needs of one of the spouses, inalemgghts that only one
person can be entitled to, copyright and relatgltsi patents, trademarks
and other intellectual rights. In case of a taxréeavho is married the
liability for the taxes resulting from the tax ajdtions include both the
separate as well as joint property of spouses (2%t.8 1 TOA). The
situation is quite different in case if the jointoperty of spouses was
limited, abolished or excluded by contract or ledatision. According to
Article 47 8 1 of FGC spouses may limit or abolgthtutory joint property
in a form of a notary deed (such an agreement magepd the contract of
marriage). In case of an exclusion of joint propénere is a separate estate
in matrimony. Each spouse may also, by importaasars, demand an
abolition of a joint property by court. Also a cited of one of the spouses is
entitled to do so, if one can prove that settling tlaim stated in executory
document requires a division of joint property pbases. Separate estates
in matrimony appears on the date defined in thauchent of judgement,
which established it. The TOA states that from tlessation of the joint
property the joint property of spouses terminatiesrefore it is impossible
to settle the claim of a creditor from the joinoperty.

The Tax Ordinate Act regulates the matter of thedhligations of a tax
debtor and their spouse differently. The legal affelimitations, abolition,
exclusion or termination of a joint property do napply to the tax
obligations which appeared before the day;

1.of concluding a contract of limiting or excludingatitory joint
property;

2. of abolishing joint property by a legal court order
3. of termination of joint property in case of incapation of a spouse;

4. of validation of a court order deciding separation.
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It means that the execution of tax obligations pamceed as if the joint
property of spouses still existed.

Exclusion or limitation of joint property does nexclude the spouse from
the responsibility. They are still responsible ashid party, with their
whole property, together with the tax bearer, wbesdbusiness, for the tax
arrears that resulted from the business and appedren they cooperated
in the business and the spouse was benefiting fr@mbusiness activity
(Art. 111 TOA). The responsibility is limited togramount of benefits.

Marriage termination does not exclude totally thespouse’s liability.
Divorced spouse of the taxpayer is responsible Wighher whole property
on even basis with the ex-spouse for tax debts tbstlted from tax
liabilities of their joint property time but onlyptthe amount reflecting the
part of his/her share in that property. (Art. 110 §OA).

The taxpayer's responsibility can be, in some casesluded and
transferred on the tax bearer (Art.26 TOA). Thishis case if the taxpayer
receives money under a business contract, work raxint outwork,
cooperative work contract, business activities (éxample revenue of
artistic, literary or scientific activities) as wels property rights revenue
(for example author’s rights, invention projectghtis, brands and decorative
patterns) and the tax bearer understated or didenetl the proper taxation
base. In this case the taxpayer’s liability is tedi to the amount of the
advance payment that the tax bearer is obliged.

Tax Ordinate Act and some other tax acts (for exar@vil Activities Tax
Act, Treasury Fees Act or Local Tax and Fees Agarding taxes on real
estate) say that there can be more than two ssbjecthe passive side of
legal-tax relation, but the regulations indicatdyoane tax debt. In this
situation there is so called debtors solidaritycéwing to TOA (Art. 91)
Civil Code regulations apply to the joined and salvebligations for tax
liabilities. Joint and several debtor means thigva debtors can be obliged
in the way that the creditor can claim the wholaqart of the dept from all
the debtors together, from some of them or fromheae separately, and
repayments made by any of the debtors exempt tiex debtors. All joined
and several debtors are obliged to make paymenthdocreditor's benefit
until the whole debt is repaid (Art. 366 CC). Thigans that each debtor is
obliged to repay the whole debt as if he was tHg dabtor. The creditor
can claim the repayment of the whole or a parthef dept from all the
debtors together, from some of them or from each s@parately according
to his choice. The creditor is obliged to accepgt tbpayment from any of
the debtors even if he asked the repayment frorthandebtor.

1 'B. Brzezhski, M. Kalinowski, M. Masternak, A. Olgska, Ordynacja podatkowa.
Komentarz, Dom Organizatora, Tar2002, s. 124, ISBN 83-7285-076-3
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If, according to tax regulations, the taxpayersjanatly responsible for tax
liabilities and the liabilities arise on the day wceiving the tax office
decision defining the level of liability, jointlyesponsible are the taxpayers
who received the decision defining the liabilitydé

Tax liability of a taxpayer is independent of reuenpenal liability. The
Revenue Penal Cotfe(from now on called RPC) states that the liability
on the taxpayer who neglects taxation (Art. 54 RR&€)onceal running a
business on his own or the actual size of the legsinuse the first name and
surname, company name or a firm of another sulfff&etRPC), reports
untruly or conceals the truth or does not act atingrto the obligation of
providing information about data changes (Art. 380}, constantly refrains
from promptly payments of taxes. (Art.57 RPC).

Tax Ordinate Act, apart from taxpayer liability iodtes a liability of tax
bearer and tax collector.

Tax bearer liability (excluding the case indicatedArt. 26 TOA) and tax
collector liability is a liability for not fulfilling their obligations under TOA.
I’Shis means that their liability reflects their dagtiand the tax debt existence.

The tax bearer is obliged to calculate and collettax from the taxpayer
and pay it promptly to the tax office. In case ot fulfilling or improper
fulfilment of the duties the tax bearer is liabte tinpaid tax or collected
and not paid in one (Art. 30 8 1 TOA).

Tax collector is obliged to collect the tax fronettaxpayer and pay it in
promptly to the tax office. However, the collecsoresponsibility is limited
to the tax collected and not paid in (Art. 30 8QA). This means that the
collector is not liable for not collecting tax frotine taxpayer although he is
obliged to do so. This model of the collector'sbllay can be of
disadvantageous consequences for the taxpayer sMrebie for tax under
regulations of Art. 26 TOA.

Tax bearer's and collector’s liability is of persbrand property character.
They are liable with their whole property, bothremt and future, until the

tax liability terminates. Liabilities of the tax &er and collector who are
married and who have joint property extend on teeparate properties and
joined properties of the tax bearer and collectwt their spouses.

12 Ustawa z dnia 10 wr#eia 1999 r. Kodeks karny skarbowy (t.j. Dz.U. z 2G0Nr 111,
poz. 765 z pfn. zm.)

¥ W. Wojtowicz (red.), Prawo podatkoweesz ogolna i szczegblowa, Oficyna
Wydawnicza Branta, Bydgoszcz-Lublin 2005, s. 9BNIS33-89073-84-6
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As it was mentioned, the tax bearer is respondinehe taxes resulting
from the tax obligations ipso jure, regardlesstthebearer’s will. The base
of tax bearer’s and collector’s liability is a dgion on tax bearer's or
collector’s liability issued by the tax office defing the due payment of not
collected or collected but not paid in tax. It mednat the tax office has to
institute tax proceeding in order to decide abdw tax bearer's and
collector’s responsibility.

Tax bearer’s and tax collector’s liability is exded in a situation when the
tax was not collected through the fault of the tapgr. In such cases the tax
office issues a decision on the taxpayer’s liapilArt. 30 8 5 TOA).

Apart from liabilities under TOA the tax bearer amaa collector act under
revenue penal liability. It concerns a tax beanrecalector who does not
pay in promptly the collected tax in the proper tdfice (Atr.77 RPC), tax

bearer who does not collect taxes or collects themamount lower than the
due amount (Art. 78 RPC), tax bearer or collectbnwoes not appoint on
due time a person responsible for calculating aolteating taxes and

prompt payments of the collected amounts to theotige, or who do not

inform the local tax office about the required datasuch a person (Art. 79
RPC).

4. THE LIABILITY OF LEGAL SUCCESSORS AND THE THIRD
PARTY

4.1 THE LIABILITY OF LEGAL SUCCESORS

As said before the tax liability refers to the md$ responsible for their
conduct, the taxpayer and tax bearer and the totldas well as their
spouses) subsequently to the obligations imposethéyaw regulations.
Besides, the tax law regulations projects the litglmf someone else’s debt,
which is based on the unpaid taxes of the taxpawsylting from the

taxpayer’s conduct, which is not paying the tax ootment in the due time
and in full amount. Such liability includes mairdyg called ‘the third party’

»The middle category includes legal successors at® responsible for
liabilities of the others — the successor, but they responsible as if the
liability was their own.**

The substance of legal succession (universal ssicegsis that the rights
and duties of one subject are transferred to therofwo main groups of
regulations regarding the universal successionbeaulistinguished in the

4 A. Marianski, Podstawy odpowiedzialéc w prawie podatkowym na przykladzie
cztonkéw zarzdu spotki z z.z., Monitor Podatkowy, nr 1 z 2004 $.31, ISSN 1231-1855
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tax statute: legal succession of legal personso#mel business subjects and
legal succession of helfs

Tax legal succession regarding the legal persods#rer business subjects
can happen as a result of an acquisition, transfbom, commercialization

or privatization of the above subjects as welllesrttake over or division.

On principle the legal persons and other businesgsts that were created
through an acquisition, transformation, commerzélon and privatization

success all defined by tax regulations rights antied of each acquired,
transformed, commercialized or privatized subjettse legal persons that
acquire or the legal persons created by divisiatess on the date of the
acquisition or division all defined by tax regutats rights and duties of the
divided legal person that relate to the propertyti®d them in the division

plan.

Heirs’ responsibility for tax liabilities are deéd by the Civil Code
regulations regarding legacy acceptance and rejectnd liability for tax
debts. Under Art.1012 CC a heir can accept theclegathout tax debt
liability limitations (simple succession) or withd limitations (successions
with benefit of inventory) or reject the legacy. &ccept or reject the legacy
a heir has to, according to the regulations, subnaibrrect declaration. The
declaration regarding acceptance or refusal oflégacy can be submitted
within 6 months from the date of acknowledging bg heir his/her legacy
right. If a heir does not submit the declaratiosatdbed above means (apart
from exceptions defined by the act) simple sucoessf the legacy. A heir
who rejects the legacy is excluded from inheritagyif he had died before
the legacy was opened (Art.1020 CC).

Until the date of legacy acceptance the heir idldidor legacy debts only of
the legacy (Art. 1030CC). From the moment of legacgeptance the heir is
liable for these debts with his/her whole propedgd in case of simple
succession the heir is liable for the legacy dalitisout limitations, in case
of acceptance of the legacy with benefit of inveptbe heir is liable for tax
debts only to the value specified in an inventoliyhe active status of the
legacy (Art. 1031CC).

The decision about the way of acceptance or repaf legacy should be
based on proper information about tax obligatiohshe testator. The tax
office, on request of a person who lends credeadeis/her rights for the
inheritance, has a duty of issuing a letter lisafigand any of the known tax
obligations of the testator regarding:

5.tax arrears

6.interest on tax arrears of the testator

5 A. Gomutowicz, J. Matecki, Podatki i prawo podaiti® LexisNexis, Warszawa 202, s.
310, ISBN 83-7334-123-4
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7.collected but not paid in taxes that the testatas wbliged to pay as a
tax bearer or collector,

8.down payments not paid back by the testator fortdMeon goods and
services and interest on them

9. prolongation fee
10.tax proceeding costs

11.tax reminder and execution proceeding conductexhse of the testator
since the date of the opening of the succession

costs of a reminder and costs of execution proogedagainst the testator
aroused until the date of opening the inheritance.

If tax proceedings in regard to listing or definithg amount of the testator’s
due taxes has not been finished until the letteuasdate the approximate
value of the obligation is given on the basis diaoted data concerning the
taxation base (Art. 306 f TOA)

According to the tax law regulations the taxpaydrérs inherit property

rights and duties of the testator. If the testdtad non-material rights

deriving from business activity the rights are integl under condition that
the business is continued on the heirs accoumtistt concerns rights and
duties of the testator who was a tax bearer asasethe ones indicated in
any of the issued tax decisions.

The responsibility is also inherited by the one@meld. However, the scope
of responsibility in this case is limited to thdwaof received goods.

Therefore it should be said that heir's (endoweds@®s) responsibility
depends on the way of accepting the inheritanceastdon issuance by the
proper tax office a decision on the scope of hisgabons. Te tax office
defines in separate decisions the obligations o &&ir (endowed person).

4.2 THE LIABILITY OF THE THIRD PARTI

The basis for the third parties liability is an @®gtion that they had or
might have had benefited from the conduct of tagpayho had different
relations with them.’® The Tax Ordinance Act precisely defines the
subjects, that may bear the liability as the tlpeadlties, for the specified in
the Act commitments only, for the defined time oipaid taxes, from the
defined in the Act assets. The liability of therthparties has to be linked
with the necessity of protecting the financiakneists of the State Treasury

16 C. Kosikowski, H. Dzwonkowski, A. Uchla, Ustawadgnacija..., op.cit. s. 329
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and local communities. The subject and object saapthe third parties
responsibility is precisely defined in the Tax Maice Act.

The third parties’ responsibility is of joint, assery (held by the third
parties next to the tax payer), subsidiary (supperthe execution is first
directed to the tax payer and if insufficient thbole or part of it can be
directed to the third party) and personal (with th&@d party’'s whole
property) charactef’

In regard to the subject scope the Tax Ordinateiétrt from 110 tol17a
TOA lists the subjects that might bear the respmliiyi as the third parties.
They include:

an ex-spouse of the tax payer

- the tax payer’s family member and spouse who calecluwvith the tax
payer an agreement on limited or excluded joineg@rty, whose joined
property was excluded by a court decision, ancphars¢ed spouse,

- abuyer of a company or an organized part of it
- one giving his name

- an owner, a sole proprietor or perpetual user ofigor material right of
family, capital or property relations, in the meaampiof the income tax
regulations, or deriving from work relations withetowner of the goods
or material right

- alessee or a user of a real estate if there gréaamly, capital, property
or deriving from work relations between the lessethe user and the tax
payer

- a partner in a civil partnership, general , partmeg and an active partner
of a limited or a registered-limited company

- board members of a limited liability company, ligdtliability company
under organization, joint-stock company, joint-&tocompany under
organization,

- members of the managing bodies of legal personerdtian limited
liability company and joint-stock and the companiager organization,

7. Etel (red), Prawo podatkowe, Difin, Warszaw®&0s. 207, ISBN 978-83-7251-871-2
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- legal persons acquiring or legal persons createda kgivision (new
related persons) of other legal person,

- aguarantor or a backer whose guarantee was addaptbe tax office.

The object scope of the responsibility includes oy joint liability with
the tax payer (joint debtors) for the tax arreaus ddso joint liability with
the legal successor of the tax payer for any aedefbx arrears.
Furthermore, the third parties responsibility imt#a not collected taxes or
collected but not paid in by the tax bearers oftectdrs, interest on tax
arrears, down payments not paid back promptly fer thx on goods and
services and interest on them and execution praogedosts (Art.107
TOA).

The responsibility of the third parties is annouhoea separate proceedings
by the tax organ that issues a decision about finidg its scope and
financial duty. The decision is legally bindingeafbeing delivered, and the
arrears payment time is 14 days excluding the déateelivery of the
decision concerning the third party’s liability.

Delivery of the decision concerning the third partjyiability does not
exclude the tax payer’s liability.

The third party’s liability terminates when the taldigation terminates.
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